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After 109 days, the Second Regular Session of the 49th Legislature came to a close on Thursday, April 29, 2010 at 11:07 P.M.   A total of 1,233 bills were filed and 352 bills were passed by the Legislature.  Following are brief summaries of several bills of interest to those involved in real estate and general business in Arizona.  Full bill summaries and the text of actual bills are available at the legislature’s official web site www.azleg.gov.

2010 Legislative Bills Passed of Interest to the Real Estate Industry

Real Estate Industry Bills

· HB2345: HOA; Condos; For Sale Signs - Prohibits homeowners' associations or condo associations from banning the display of temporary open house signs, except in common areas. It also prohibits the regulation of a property owner’s for sale signs so long as they conform to industry standards and are owned or used by the seller or the seller’s agent.  Further, they may not require a particular sign nor regulate open house hours except for restricting the hours to after 8 a.m. or before 6 p.m. Nor can they prohibit display of for lease signs unless the association does not allow leasing of units. 

· HB2371: Home Inspections - Includes swimming pools and spas in the list of items that a certified home inspector is to examine during a home inspection.  


· HB2450: Water and Wastewater Fees and Charges - Prohibits a municipality from refusing service or requiring payment for unpaid water and wastewater services from anyone other than the person contracted with the municipality. 

· HB 2689: REALTORS; Education Requirements -Authorizes the Commissioner of the ADRE to determine by rule the content of continuing education courses to include current topics.  The legislation also defines short sales.  


· HB2766: Tenant Notice; Foreclosures - If a landlord of a residential property of not more than four connected units that is under foreclosure leases a unit, the landlord is now required to provide each tenant with written notice of possible foreclosure.  The bill prescribes the form of the notice and includes, if known, the date, time and place of the foreclosure sale. If a landlord fails to comply with the notice requirement, the tenant may deliver a notice of breach of agreement and recover damages and obtain injunctive relief. 

· HB2768: Real Property Transfer Fee Covenants - Prohibits private transfer fees from being paid to developers or third-party companies on the sale of real property.  Government imposed transfer fees are already prohibited by the 2008 constitutional amendment passed by the voters. 

· SB1219: Real Estate Licensee – Makes various changes to the statutes governing real estate licensees, such as it decreases the valid time period for a license renewal from four years to two years and further decreases from 48 to 24 credit hours the continuing education requirement; it also allows a licensee to cancel his/her licensee if the licensee is not currently under investigation and the department has not begun any disciplinary action; defines business broker and requires a valid fingerprint clearance card (fingerprints, a criminal background check and corresponding fee) issued by the Department of Public Safety before applying for a license. 

· SB 1176:  Apartment Referral Fees - This legislation increases the amount of the finder fee from $100 to $200, but reduces the number of times a finder fee can be paid from six to five times in any 12 month period.  A finder’s fee under this legislation is a credit paid to a tenant and not a direct payment of cash.

  2010 Legislative Bills Passed of Interest to the Real Estate Industry

General Business Bills

· SB 1189: Admissibility of Expert Testimony – Updates the legal standard in Arizona state courts regarding the admissibility of expert testimony to the “Daubert” standard, which is also the standard in federal court (and most of the Daubert elements are used in 37 other state courts).  The previous standard in Arizona was known as the “Frye” standard which had been in place since a 1923 case.  The new Daubert standard encourages judges to examine the validity and methodology of an expert witness’ underlying science more rigorously.

· HB 2260: Regulatory Rule Making  -  Establishes comprehensive regulatory reform to try to reduce the regulatory burden on businesses.  First, it extends the moratorium on rule making to FY 2010-11.  Second, it streamlines agencies’ ability to repeal ineffective or obsolete rules. Third, it encourages the use of more general permits by agencies, which should promote efficiency.  Additionally, the bill makes changes to the Governor’s Regulatory Review Council (GRCC) process to ensure the rule making is in the best interest of the state.
· SB 1359, HB 2586, HB 2767: “Fairness in Fees” Measures –  Creates language governing state agencies’ authority to fund programs through user fees on permits/programs.  Under pressure to spend less general state revenues and move to “self-funding” through user fees on permits/programs, several agencies were given exemptions from rulemaking requirements in order to raise those permitting fees.  These bills were amended to include “held in trust” language to ensure fees and funds collected by these agencies could not be used for anything other than the mission for which they were established, as the continued fee and fund “sweeps” by the legislature are simply de facto tax increases on the business community. HB 2586 also establishes a State Agency Fee Commission with the aim of ensuring that fees assessed by these state agencies are fairly and equally assessed to all parties for services rendered.

· HB 2257:  Municipal Tax and Fee Notice – This bill provides taxpayers greater transparency and ample notice of new or increased taxes and fees. Municipalities and counties proposing to levy any taxes or fees on businesses will be required to provide written notice of the proposed charge or increased rate on the home page of the municipality's or county's website, and must issue a press release of the proposed charge or increased rate at least 60 days before the vote of the governing body.
· HB 2788:  Campaign Finance; Independent Expenditures – HB 2788 allows corporations, limited liability companies and labor organizations to make independent expenditures in an attempt to influence the outcome of a candidate election provided they register with the Secretary of State and follow the guidelines established in statute for making such expenditures.  The purpose of this bill was to conform Arizona’s laws to a January, 2010 U.S. Supreme Court decision determining that it is an unconstitutional violation of the First Amendment to prohibit corporations from using money from their general treasuries for express advocacy.  
· Proposition 113 - Secret Ballot; Employee Representation - In a 3-day Special Session convened August 9th, the legislature referred to the November ballot a measure intended to shield Arizona from Congress’ so-called Employee Free Choice Act or “card check,” which stipulates that if over 50% of the employees sign authorization cards, the secret ballot election can be bypassed and a union is automatically formed.  Business groups fear that intimidation tactics will be employed and skew the outcome of union formation elections; this measure gives Arizonans the ability to protect the long-held right to a secret ballot, free from the intimidation or harassment that can accompany a signature requirement.  A yes vote on this measure will ensure the continuation of the status quo--a federally supervised election process with secret ballots determines whether employees will have a union in their workplace.

2010 Legislative Bills Passed of Interest to the Real Estate Industry

Immigration

· SB 1070:  Safe Neighborhoods; Immigration; Law Enforcement - One of the most talked about pieces of legislation of the Forty-Ninth legislature has been SB 1070 . On July 6, 2010, The United States filed a lawsuit challenging the constitutionality of SB 1070. The day before the law was to become effective, Judge Susan Bolton issued a decision enjoining several key parts of the bill from taking effect pending a final determination on the United States’ lawsuit. Governor Brewer has already appealed Judge Bolton’s order to the 9th Circuit Court of Appeals, and indicated that she will appeal the 9th Circuit’s decision to the U.S. Supreme Court, if necessary. The 9th Circuit is not likely to rule on Governor Brewer’s appeal until next year, meaning the Supreme Court may not rule on the case until sometime in 2012. 

Judge Bolton conducted a section-by-section review of the bill and enjoined those sections that she concluded the United States had a probability of successfully challenging.  Following is a summary of the provisions of the bill along with Judge Bolton’s determinations.

Section 2(A): Enforcement

This provision prohibits the state or any county, city, town or other political subdivision from limiting or restricting the enforcement of federal immigration laws to less than the full extent permitted by federal law.

Judge Bolton’s order: the United States did not make any arguments to have this provision enjoined. The provision took effect July 29th. 

Section 2(B): Arrests

This provision requires law enforcement officers to determine the immigration status of all individuals arrested in Arizona.

Judge Bolton’s order: Judge Bolton enjoined this provision. She determined that the provision requires law enforcement officers to determine the immigration status of all individuals arrested in Arizona, not just those who are reasonably suspected of being in the country illegally (nearly 37,000 people were “arrested” last year in Tucson alone). According to Judge Bolton, this provision conflicts with federal immigration policy as it will result in the harassment of lawfully present aliens and will burden federal resources. 

Judge Bolton points out that Congress intended to regulate immigration through a uniform national policy and prevent lawfully-present aliens from being subjected to “inquisitorial practices and police surveillance.” She held that this provision will “place lawfully present aliens [and U.S. citizens] in continual jeopardy of having to demonstrate their lawful status.” She also noted that many lawfully present aliens and U.S. Citizens will not have readily available documentation to prove their legal status. 

Additionally, Judge Bolton concluded that the number of immigration status inquiries that will emanate from this provision will direct resources away from the priorities and functions of federal agencies, and that the provision therefore conflicts with federal immigration policy. 

As a result of these conflicts, Judge Bolton ruled that this provision is preempted. 

Section 2(G)-(L): Citizen Lawsuits

This provision allows legal residents of Arizona to sue any state official, agency, or political subdivision for adopting a policy that restricts the enforcement of federal immigration law to less than the full extent permitted by federal law. 

Judge Bolton’s order: the United States did not make any arguments to have this provision enjoined. The provision took effect July 29th.

Section 3: Documentation

This provision makes it a state crime to violate federal alien registration laws, and creates criminal penalties. 

Judge Bolton’s order: Judge Bolton enjoined this provision. In interpreting this provision, Judge Bolton relies on federal law stating that the federal government’s system for alien registration precludes states from enacting registration laws that conflict with or supplement federal law. According to Judge Bolton, by establishing state criminal penalties for a violation of federal alien registration laws, SB 1070 supplements federal law. Judge Bolton also found that SB 1070 supplements the federal scheme in a way that conflicts with federal immigration policy, which envisions a uniform federal registration system. Therefore, Judge Bolton determined that this section is preempted.   

Section 5: Soliciting Work

This provision states that it is unlawful for an illegal immigrant to apply for work, solicit work in a public place, or perform work as an employee or independent contractor. The provision also imposes criminal penalties on aliens who violate this section. 

Judge Bolton’s order: Judge Bolton enjoined this provision. She determined that the provision was preempted by existing federal law governing the employment of aliens. Specifically, the federal government chose not to impose criminal penalties on illegal immigrants who work in the United States. Instead, the federal government determined that it could best deter the hiring of illegal immigrants by imposing criminal sanctions on employers that do the hiring. According to federal law, when a discrete area of a federally regulated field is deliberately left unregulated, there is a presumption that it was the federal government’s policy to leave that discrete area unregulated. Therefore, state laws that regulate that particular subject are presumed to be preempted. Judge Bolton’s order sets out an extensive list of areas in which the federal government has regulated the employment of aliens. The list does not include criminal penalties 

imposed on aliens that work in the United States.  Judge Bolton concluded that SB 1070’s imposition of criminal penalties places it in conflict with federal immigration policy, and that this provision is preempted. 

Section 5: Transporting or Harboring 

This provision makes it illegal for an individual who is “in violation of a criminal offense” to (1) transport or move or attempt to transport or move an alien in a means of transportation in furtherance of the alien’s unlawful presence in the United States; (2) conceal, harbor or shield or attempt to conceal, harbor or shield an alien in the state; and (3) encourage or induce an alien to come to or live in Arizona. To violate this section, the individual must also know or recklessly disregard the fact that the alien is unlawfully present in the United States.

Judge Bolton’s order: Judge Bolton held that this provision is not preempted by federal law, and it therefore went into effect on July 29th. The United States argued that this provision should be preempted because it impermissibly regulates immigration, an exclusively federal power, and because it violates the Commerce Clause of the U.S. Constitution. Judge Bolton rejected these arguments.

The regulation of immigration is “a determination of who should or should not be admitted into the country, and the conditions under which a legal entrant may remain.”  According to Judge Bolton, this section of SB 1070 does not attempt to regulate who should or should not be admitted to the country and does not establish conditions under which a legal entrant may remain in the United States. Therefore, the provision does not regulate immigration.

Judge Bolton also rejected the United States’ argument that this section violates the Commerce Clause. A state violates the Commerce Clause when it regulates an activity that has a substantial effect on interstate commerce. According to Judge Bolton, this provision only governs conduct occurring in Arizona, and does not substantially burden interstate commerce.  

Section 6: Removal

This provision allows law enforcement officers to make a warrantless arrest where the officer has probable cause to believe that “the person to be arrested has committed any public offense that makes the person removable from the United States.” 

Judge Bolton’s order: Judge Bolton enjoined this provision. To enforce this section of the bill, law enforcement officers would be required to understand which public offenses subject an individual to removal from the United States. According to Judge Bolton, this task is extremely complex. Under current federal law, this determination is made by immigration court judges and federal appeals court judges. In its arguments, the United States presented evidence that Arizona law enforcement officers “have no familiarity with assessing whether a public offense would make an alien removable from the United States.” Judge Bolton determined that this provision would likely result in law enforcement officers wrongfully arresting legal residents. In doing so, Arizona law enforcement would impose a “distinct, unusual and extraordinary” burden on lawfully present aliens, which is in conflict with federal immigration policy that seeks uniformity and aims to prevent lawfully-present aliens from being subjected to “inquisitorial practices and police surveillance.” Judge Bolton determined that this provision is preempted.

In seeking to enjoin these provisions of SB 1070 from taking effect on the scheduled effective date, the United States also had to prove that it would likely suffer “irreparable harm” if the laws took effect, that the “balance of equities” tips in favor of enjoining the law, and that an injunction is “in the public interest.” 

Judge Bolton determined that the United States would suffer “irreparable harm” if SB 1070 became effective. Specifically, the United States’ “ability to enforce its policies and achieve its objectives [would] be undermined by the state’s enforcement of [laws] that interfere with federal law.”  Judge Bolton also determined that the “balance of equities” and the “public interest” favored enjoining the law. The judge held that enforcement of SB 1070 would burden legal residents of the United States and interfere with federal policy, neither of which serves the public interest. Additionally, she concluded that the state enforcing a preempted law does not further the public interest. 

